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ReAL PROPERTY, PROBATE AND

by Kevin F Jursinski

The Mortgage Foreclosure Crisis in Flonda: |

A 21st Century Solution

he current national mortgage
foreclosure crisis has been
felt the hardest in communi-
ties throughout Florida.! The
crash in Florida’s $ real estate economy
has been fueled by a staggering 400-
plus percent increase in foreclosures
during the last three years.? Conse-
quently, the court systems in many

" jurisdictions have been overwhelmed

and have incurred significant expenses
and backlogs.’ It is estimated that the
backlog of mortgage foreclosure cases
in Florida results in added costs and
lost property values of $9.9 billion
dollars per year, as well as adversely
affecting an estimated 120,219 per-

manent Florida jobs.* This crisis is

anticipated to get worse, and a proac-
tive solution is necessary to address
the problem.

This article will review the purpose
of foreclosures, the current status of
foreclosures in Florida, the current
process for addressing foreclosures,
approaches being considered, and a
proposed solution for the 21st cen-

tury.

Purpose of Foreclosure
A mortgage foreclosure is an equita-

ble remedy that seeks equitable relief

from the court to foreclose the interest
of the mortgagor and any and all par-
ties claiming by, through, or under such
mortgagor to enable the mortgagee not
only to foreclose its interests, but also
for the mortgagee to acquire title to
the collateral securing the mortgage
loan.® Nevertheless, the general rule
in Florida is that a foreclosure must
not be unconscionable or inequitable.®
Mortgagees have a duty to act in good
faith and equitably with its contracting

parties.” This includes mitigation of

damages and efforts to avoid exacer-
bating damages.? A mortgagee should-
not recover for the consequences of a
mortgagor’s act that are readily avoid-

- able by the mortgagee.® Similar to a

standard breach of contract action, an
underlying purpose of the mortgage
foreclosure is to put the nonbreaching
party in the same position it would
have been in without the breach.®

Status of the Current -
Foreclosure Crisis and
Problems Ahead

The current real estate crisis was
fueled by subprime-loan defaults.! A

recent study indicates that the current -

foreclosure crisis will be followed by yet

another influx of foreclosures, arising -
out of defaulting adjustable rate mort-

gage loans.* The projections are that
Alternative A mortgages and Option
ARM mortgage defaults will mirror
or exceed subprime mortgage defaults,
which will result in a “second wave” of
residential mortgage foreclosures.!®

A “third wave” of foreclosures!* will
result from those people who decide to
“strategically” allow a foreclosure to
take place — essentially residential
or commercial property owners who
at one time had been able to make
their mortgage payments but, due to
a large reduction in the equity of their
property, choose to “walk away” from
their mortgage obligations. A recent

study by Deutsche Bank indicates that

by the year 2012, almost 50 percent of
all residential properties nationwide
will have a negative equity between
the mortgage balance and the property

values.!® Current studies show that

over 60 percent of the homes in Florida

to be below or &t negative equity at this
time.! The Florida Foreclosure Task
Force noted, “The flow of foreclosure

" cases and homes in the Florida pipe-

line to foreclosure filing shows only
signs of increasing.™’
This large volume of mortgage de-

‘faults has created delays in our court

system and has resulted in foreclo-
sures now typically taking between
12 and 18 months or more to wend
their way through the court system.
When a borrower defaults on his or her
mortgage, the borrower faces not only
a foreclosure against the borrower’s
property, but also a potential deficiency
judgment after foreclosure. Where
a deficiency exists, and in order to
recover a deficiency, additional legal

' proceedmgs must be pursued following

the foreclosure. In foreclosure actions
generally, a deficiency or deficiency de-
cree is determined by subtracting the
fair market value!® of the subject prop-
erty on the date the mortgagee obtains
title as determined by the court from
the total amount due the mortgagee,

. generally in the form of a final judg-

ment.' The burden of proving that fair
market value is less than the debt is on
the secured party.?® A deficiency decree
in a mortgage foreclosure action is left
to sound judicial discretion, which
may reduce the deficiency established
if equitable considerations warrant
such reduction, and if the court offers
reasons for justifying its reductions.?

Throughout the foreclosure process,
a borrower is exposed to a larger de-
ficiency amount due to the accrual of
interest, taxes, insurance (current or
“force placed”), as well as the cost of
maintenance on the property due to
such delays. For some, homeowner
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or condominium association dues
may also accrue. Furthermore, the
property may functionally depreciate
since properties in foreclosure are not
maintained to the same standard if the
property was occupied® and may suf-
fer from market depreciation during
the extended foreclosure process due

" to a drop in residential home prices.

Abandoned, foreclosed properties may
likewise suffer devaluation by vandal-

ism and theft. These factors result in

the mortgage balance increasing and
the value of the property decreasing,
all contributing to a larger deficiency

. judgment exposure to the borrower, as

“well as real loss in col]ateral value to
the lender. -
In an apparent attempt to address

. the problem of statewide budget-

ary issues, the Florida Legislature
increased filing fees for foreclosure
actions.? While the clerk’s filing fee
on most civil actions remains at $400,

_foreclosures are charged a higher

rate in a new three-tier system:

" $400 for foreclosure actions up to

$50,000; $905 for foreclosure actions
more than $50,000 but less than
$250,000; and $1,905 for foreclosure
actions more than $250,000.25 These

increased filing fees substantially .

increase the exposure to a deficiency

Jjudgment by those least able to pay
(i.e., those individuals who are the
subjects of the foreclosure actions)
and immediately increased litigation
costs to the lender without any viable
plan in place to utilize these addi-
tional funds to address the statewide
foreclosure crisis. '

Court clerks statewide opposed
the increased filing fees because
they are not earmarked to be uti-
lized by the individual clerks of
court who are charged with collect-
ing such increased fees.?® Instead,
the increased filing fees are man-
dated to be collected and paid to the
State of Florida, the Department of
Revenue, and the State Court Trust
Fund. These additional filing fee
charges ultimately penalize and
act as a surcharge on the foreclosed
homeowner, adding to the debt that
the homeowner has to repay to the
lender, either in the form of a larger
deficiency judgment or larger liabil-
ity for debt forgiveness.?”
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Programs Attempting to
Address Foreclosure Issues

A number of current programs exist
at the federal, state, and local levels
to address the foreclosure crisis, but
almost all of these programs are either
outdated or have been less than effec-
tive in addressing the large number
of foreclosures that exist today. For
example, the federal government has
promoted a mortgage modification
program, “Making Home Affordable.”
This program has recently been up-
dated, but has fallen far short of its
initial projected expectations of modi-
fying seven to nine million mortgages.

As of the writing of this article, less -

than 200,000 mortgage modifications
have been undertaken with a much
smaller number of modifications actu-
ally completed nationwide, evidencing
the ineffectiveness of this program and
its failure to be a viable solution to the
foreclosure crisis.?® Despite being the

_ hardest hit economy of all 50 states,®

Florida is the 50th state per capita in
receiving federal TARP money and
assistance.! Therefore, Florida must
look at correcting its own foreclosure
procedures and not look to federal
intervention or assistance to “bail out”
Florida from the foreclosure crisis.

Florida’s Chief Financial Officer
Alex Sink sponsored a series of state-
wide seminars to provide educational
opportunities and information to those
affected borrowers.’? In addition, Gov.
Charlie Crist formed a foreclosure task
force, “H.0.P.E.,” which studied the
problems and identified some of the
issues, but it is not clear if any of these
recommendations have been imple-
mented.?® Thus far, neither of these
programs has matured into a viable
means for addressing the foreclosure
dilemma.

A number of jurisdictions in Florida
have attempted to address the mort-
gage foreclosure problem with only
minimal success. Some jurisdictions
have imposed restrictions on foreclo-
sures, required certain procedures be
undertaken by the lender, and, in some
progressive jurisdictions, the courts
have been encouraging mediations
of foreclosure cases.® In Lee County,
the court creatéed a program’ known
as the “Rocket Docket,” an expedited
court procedure enabling up to 500

foreclosure cases to.be heard in a single
day by a single judge. The impact of
this procedure has been questioned
by The Wall Street Journal® and has
been the subject of a television exposé
on TRU-TV. None of these local court
programs has proven to be the viable
answer to the foreclosure problem.
The Florida Supreme Court has
created the “Task-Force on Residen-
tial Mortgage Foreclosure Cases.”®
The foreclosure task force has made
suggestions to protect the rights of
homeowners and lenders and to ease
the burden on the courts, pursuant

* to its August 17, 2009, report.” The

report identified and emphasized a -

‘need to have a uniform statewide me--

diation program implemented as one

" suggested solution. On December 28,

2009, the Florida Supreme Court is-
sued an administrative order requiring
mediation for forecloSure of residential
properties.®

The Florida Bar has been proactive
in deyelopmg a program to provide
legal assistance for those homeowners
who may not be able to qualify and pay
for. legal assistance. This program is
known as F.A.S.H. (Florida Attorneys
Saving Homes) and has been instru-
mental in helping many homeowners.
Unfortunately, due to the vast number
of foreclosures, F.A.S.H. has not made
much of an impact statewide.*®

Some lenders have created their

" own programs to address the mortgage

default of borrowers and foreclosures
on their residential loans. Due to slow
development and implementation of
such programs, and hampered by the
vast number of defaults facing each
lender, both homeowners and govern-
mental offices have been critical of the
pace of the lender response.

All of the above programs still re-
quire cooperation of the lender, and
all take time. Moreover, none of these
programs affirmatively address the
time or costs that necessarily accrue
by doing it the way that it has always
been done. While stare decisis is an
important doctrine, today’s economic
situation mandates a fresh look and
a new solution. The real issue is how
to effectively bring the borrower and
lender together to efficiently resolve a
mortgage foreclosure dispute.

- Contrary to many schools of thought



promoted by certain jurists and lender
‘advocates who believe that “once a
mortgage is in default, there is no
defense, nor is there anything to medi-
ate,” other viable options exist, includ-

ing, but not limited to:
* Modification of the mortgage in-

terest rate or principal, resulting in a -

reduction of the mortgage payment. -

e Short sale ‘of the property with '

either release of the mortgage with
waiver of liability for any deficiency
against the borrower or a structured
payment arrangement for an agreed
upon deficiency.

¢ Stipulation for conveyance of a
deed to the lender and release of bor-
rower from any deficiency or struc-
tured payment arrangement for an
agreed upon deﬁmency '

» Stipulation as to entry of an agreed
upon foreclosure judgment with a re-
lease of liability against the borrower
for any deficiency or a structured pay-

- ment arrangement for an agreed upon
deficiency.

. A positive and proactive solution
must be found to effectively deal with
the foreclosure crisis that currently

" grips Florida, and based upon all pro-

jections, will continue to wreak havoc
on our real estate marketplace. The
weaknesses in our existing judicial
foreclosure process have come to light
given the vast amount of foreclosures
currently in the system.

Deed in Reduction — A New
Paradigm for the 21st Century
Given the “perfect storm” of flat or
_ declining real estate prices coupled
with the long delays to process fore-
closures in the court system, borrowers
are faced with a significant exposure
to larger deficiency judgments or tax
liability from forgiveness of debt. In
such circumstances, the borrower
should look to minimize and mitigate
their exposure to such damages. Lend-
ers should likewise be motivated to
reduce the accruing loss in value of
its collateral. Barring viable defenses
to the enforceability of the mortgage
and/or note, one solution is for the
borrower to tender an uncenditional
fee simple deed to the lender. This
unconditional fee simple deed and the
tender process have been labeled by
this author as “deed in reduction” to

reflect the fact that the unconditional
fee simple deed is delivered to reduce
the damages of both the borrower

and lender. Unlike a “deed in lieu of

foreclosure” that requires the lender
to waive and relinquish all claims
against the borrower, the tender of
an unconditional fee simple deed is
provided to the lender without any
conditions or restrictions. The lender
accepts the deed, but retains all rights
and remedies that the lender may have
against the borrower for a deficiency.
Rather than a protracted and de-

layed foreclosure process, the borrower

can take a proactive and positive ap-
proach by tendering the deed in reduc-
tion to the lender to reduce deficiency

judgment damages. When the first

mortgage is the only lien on the prop-
erty, the mortgage is in default, and the

borrower will not be able to continue

payments on an enforceable mortgage,
a borrower can tender a deed in reduc-
tion to the property without merger of
the mortgage and without a waiver of
the lender’s mortgage, nor a waiver

" of any deficiency claim against the

borrower by expressing such intent in
the deed.** By transferring a deed in
reduction to the lender, the borrower
enables the lender to:

¢ Recapture the lender’s collateral

immediately without any further court

costs or htlgatmn expense.

* Avoid the expense of court de-
lays.

* Avoid the increased damages that
accrue during the long foreclosure
process, including interest accrual,
attorneys’ fees, court costs, taxes, and
other related expenses.

* Open the possibility that the
lender in such a situation may elect
to modify the mortgage.

At the time the lender receives the

deed in reduction, the lender has a’

number of options, including accep-
tance of the deed without waiver of
its deficiency claim or refusal of ac-
ceptance of the deed and initiation of
a foreclosure action. Under long stand-
ing Florida law, the delivery of a deed
by a grantor and the acceptance by a
grantee are essential requirements
to convey effective title and, as such,
a lender is not required to accept a
deed without the lender’s consent and
acceptance.*> When a deed in reduc-

" tion is tendered and',éccepbed by the

lender, the lender may still pursue any
remedies it may have for the deficiency
and propose its own resolutions to the
default, mcludmg a mortgage modifica-
tion.

The platform to address foreclosure
disputes, whether in the deed in reduc-
tion format or other approaches, is the
implementation of a suggested state-
wide program encouraging the lender
and borrower to submit to mediation,*
an efficient procedure to deal with the -
foreclosures and ‘deficiencies rather
than clogging the.court system with -
another foreclosure. As no case law
or statute currently requires a lender
to accept an unconditional fee simple
tender of deed or to voluntarily submit -
to mediation, both the borrower and
lender would have to agree to adopt
this procedure as a posmve and proac-
tive solution.

Proposed Legislation for Deed |
in Reduction

The author has proposed legislation
to: .

» Allow for the borrower to volun-
tarily elect to tender a deed in reduc-
tion to the lender when such viable
option exists.

* Require the lender to accept the
deed in reduction or propose a modifi-
cation of the mortgage or other accept-
able loan workout to seller-and buyer.
If no modification or loan workout
is proposed or acceptable, the lender
would be required to accept market-
able title to the property, subject only
to the lender’s first mortgage, which
mortgage would not. merge with the
deed.*

* Require the borrower and lender
in such a situation to engage in a
mandatory two-step alternate dispute
resolution procedure: 1) The first step
is nonbinding medidtion to address
any potential deficiency decree or loan
workout opportunity based upon the
difference in the value of the property
on the date of the tender of the deed
in reduction and the amount of the
mortgage as of the date of the tender
of the deed in reduction; and 2) if the
mediation is not successful (mediation

" is estimated to be ‘successful in ap-

proximately 73 percent of foreclosure
cases),** the second and final step
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would be that the borrower and lender
promptly submit to binding arbitra-
tion on the issue of the amount of the
deficiency owed by the borrower to the
lender.

The expedited procedure under the
proposed deed in reduction legislation
would result in the following:

e The lender immediately would
recapture its collateral (the property)
with no significant litigation expense,
attorneys’ fees, or court costs, nor
would it be in a position to propose a
mortgage modification or loan work-
out. o - ‘
e The carrying costs — including

- interest, taxes, insurance, mainte-
nance, court costs, and attorneys’ fees
— would be greatly reduced and, in

~ some cases, eliminated.
e Market and functional deprecia-
tion would be minimized. = -
* The lender would reserve its rights
to pursue a deficiency decree which
would be addressed by prompt media-
tion, or, if mediation is not successﬁal
‘binding arbitration.
~® There would be an elimination
of a foreclosure action, elimination
of the current inherent delay in the
foreclosure process with attendant cost
savings for both the lender and bor-
rower, as well as relieving overcrowded
court dockets of yet another foreclosure
suit. ‘ . '
The tender of a deed in reduction
can be a win-win-win scenario for the
lender, borrower, and court system.
However, the legislation and authority
to implement such a program is not in
place. As such, borrowers must request
the lenders to voluntarily agree to
mediation or file a motion to compel
mediation. The suggested legislation
contains a mediation component,
which is one of the recommendations
of the foreclosure task force.

Refusal of Lender to Accept
Deed Raises Equitabie Defenses
for the Borrower

If alender refuses to accept a deed in
reduction, the lender may take action
to initiate a foreclosure suit, sue on
the note, or take any other action the
lender deems appropriate pursuant
to the loan documentation. However,
if a lender refuses to accept a deed in
reduction, an equitable argument can
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be advanced by the borrower that the
lender should not be entitled to recover
a deficiency decree for the additional
interest accrued, attorneys’ fees, court
costs, and other expenses related to
the subject property incurred during
the lengthy foreclosure process. These
fees and costs continue to accrue as a
result of the lender’s refusal to accept
the deed in reduction. A borrower
can argue that the lender could have

-avoided such foreclosure and resultant

fees, costs, and expenses by simply ac-

cepting such a deed and recapturingits

collateral with a complete retention of
the lender’s deﬁclency claim and non-
merger of its mortgage and, thereby,
making a good faith effort to mitigate
damages.

As noted earlier;a mortgage foreclo-
sure is an equitable remedy in which a
mortgagee seeks equitable relief from
the court to foreclose the interest of
the mortgagor and all subordinate
interests to allow the mortgagee

to acquire title to its collateral and

pursue a claim for deficiency if one
exists.* The mortgagor, who tenders a
deed in reduction, can assert that the
lender should not be entitled to recover
damages in the form of a deficiency
judgment for the difference between
the value of the property on the date
of the foreclosure sale and the amount
of the mortgage as of such foreclosure
sale.'” Rather, the mortgagor can raise
an equitable defense that the lender
should be limited to recapture only
the difference in value between the
value of the property on the date that
the deed in reduction is tendered and
the then existing amount of the mort-
gage, since any other recovery would
allow the lender to recover damages
that would be unnecessary under-the
circumstances.

The defense to be raised by the
mortgagor, if the mortgagee refuses to
accept a deed in reduction and initi-
ates a foreclosure action, is that the
mortgagee in such foreclosure action
has the duty to act equitably. Further,
the lender, as mortgagee, has the duty
to minimize and mitigate damages.*®
The starting point for these defenses
is that the general rule in Florida is
that a foreclosure procedure must not
be unconscionable or inequitable.*®

The lender, as mortgagee, has a duty

to act in good faith and equitably with
its contracting party.® This includes
the duty of the mortgagee to take rea-
sonable steps to prevent or mitigate
damages resulting from the default by
the mortgagor.5! It can be argued that
such duty to mitigaté damages also
includes a mortgagee timelyaccepting
the deed in reduction of its collateral
(which originally was pledged for its
debt), without any liens, mortgages,
or encumbrances thereon, save and

eexcept the mortgagee’s own mortgage

and with a reservation of the right to
pursue a deficieney, thereby avoid- .
ing additional damages.®* As such, a
mortgagee should net recover damages
resulting from its own acts, which dam-

~ ages may be readily avoidable; such as

the anticipated consequences of the
continued accrual of interest, costs,
attorneys’ fees, taxes, and insurance, as
well as functional and market depre-
ciation that occurs during a drawn-out
foreclosure process, all of which can
be eliminated by acceptance of a deed
in reduction to reduce a prospective:
deficiency amount.

The principlé of avoidable conse-
quences is that one seeking damages
(in this case the mortgagee seeking
a deficiency judgment) as a result of
another’s actions cannot recover those
damages that he or she could have
avoided by the exercise of reasonable
care. Failure to act equitably and in an
appropriate manner is not in keeping
with the concept of avoxdable conse-
quences.® -

The effect of a conveyance of adeed

in reduction is to place the mortgagee .

in title to the subject property free and
clear of all liens except for the existing
first mortgage and with a reservation
of all of the lender’s rights. By refusing
the deed in reduction and electing to
seek foreclosure, the lender will not
realize any greater benefit than what
it can already receive by accepting the
deed in reduction. The refusal to accept
a deed in -reduction may also subject
the property to waste during the fore-
closure process. A court of equity has
the inherent power to-address issues .
of waste.®

A deficiency decree in a mortgage
foreclosure action is left to sound judi-
cial discretion.5s The court may reduce
the deficiency established if equitable



considerations warrant such reduc-
tion and if the court offers reasons
for justifying its reductions.®® A deed
in reduction tendered to the lender
and refusal thereof by the mortgagee
resulting in the accrual of unnecessary
damages may be argued by the mort-
gagor as a reason to justify a reduction
of a claimed deficiency.

The Second Mortgage Dilemma
In certain instances, the borrower is
faced with a second mortgage on the
property. In such circumstances, the
borrower cannot mitigate its damages
by tendering true marketable title to
the first mortgagee without the release

~ . of the second mortgage.

In the event of a second mortgage
— and in the event equity exists for
the second mortgagee (the value of
the property exceeding the amount
of the first mortgage) — the borrower
can seek to tender a deed in reduction
to the second mortgagee. If the sec-
ond mortgagee refuses to accept the
deed, then the borrower would be in
a position to request the second mort-
gagee to elect its right of redemption.
The request to exercise the equity of
redemption would be for the second
mortgagee to pay off the first mortgage
to protect its second mortgage equity
position.5” In a case where no equity
exists for the sécond mortgagee (the
value of the property is equal to or less
than the first mortgage), the mortgagor
" can file a motion to request the second
mortgagee releaseits claim against the
subject property, but maintain its claim
on the mortgage note because there is
no effective collateral security value
for the second mortgage.

In such a situation, by releasing its
second mortgage, the second mort-
gagee would still be able to pursue
its claims on its note. In the event a
second mortgagee refuses to exercise
its equity of redemption — if one exists
— or alternatively fails to release the
second mortgage if no effective collat-
eral value exists for the second mort-
gagee, the mortgagor’s argument could
be asserted that the second mortgagee
cannot clog the system and prevent the
deed in reduction tender to the first
mortgagee by refusing to release its
second mortgage against the subject
property. The borrower’s argument

may be that the actions of the second
mortgagee under such circumstances
would be to prevent mitigation of
damages by the mortgagor by directly
increasing the overall exposure to the
mortgagor and increasing damages to
the first mortgagee by inherent delays
caused by the actions or-inactions of
the second mortgagee.

Conclusion

Due to the mortgage foreclosure
crisis affecting our state, the current
mortgage foreclosure procedures in
Florida and the prior legal framework
have become outdated, and there is a
need for an‘alternative solution. Given
the vast amounts of foreclosures and

. the adversarial nature of a foreclosure

default, oftentimes the lender and bor-
rower do not have the time, inclination,
or — in the cases of pro se borrowers
— the knowledge to engage in such
effective mitigation procedures. A
proactive and positive format of en-
gaging in prompt, efficient resolution
of a mortgage default to minimize and
mitigate damages for all parties, utiliz-
ing a deed in reduction followed by an

effective loss mitigation program of.

mediation (and, if necessary, arbitra-
tion) is an efficient way to minimize
and mitigate damages.

Short of new legislation (such as
suggested by the author’s proposed
legislation for deed in reduction) that
could offer borrowers an alternative

‘to the existing method of foreclosure

and streamline the foreclosure process,
we must look to the courts in Florida
for guidance. As an alternative to the
current drawn-out foreclosure process
and absent new legislation, Florida
courts should consider adopting uni-
form statewide guidelines to encour-
age mediation, or, at the very least,
allow cases involving foreclosures to
proceed to mediation, whether they
are residential or commercial. Media-
tion is appropriate in instances when
the borrower can make a prima facie
representation to the court that the
borrower is in good faith interested in
resolving the foreclosure action in an
expeditious manner. Mediation opens
up a whole host of options to success-
fully resolve a mortgage dispute.

In foreclosure actions, our courts
should recognize legitimate efforts

made by a borrower to minimize and
mitigate damages and consider such
efforts as a basis to reduce any claimed
deficiency sought against a borrower
in a foreclosure action. Such proactive
efforts by a borrower will not only
minimize damages for the borrower
and lender, but also directly relieve the
backlog in our courts. 0
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